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Austerity v. Human Rights:  
Measures condemned by the European Committee of Social Rights in the light of EU law 

Sophia Koukoulis-Spiliotopoulos* 
Abstract  
This paper summarily presents the legal and factual situation in Greece as a 
characteristic example of the adverse impact of the socio-economic crisis and austerity 
measures on human rights, in particular social rights. It then examines whether the 
violations of the ESC by Greece, as found by the ECSR in seven decisions, also constitute 
violations of EU law. Relying on the ECSR decisions and core principles that guide the 
work of the ECSR, which are also shared by other international and European bodies, as 
well as on fundamental EU values and norms, it draws attention to the accountability of 
all parties to the “support mechanism” to the Greek economy. It finally expresses the 
expectation that the EU Charter will be interpreted and applied in light of these values, 
as a “living instrument” and stresses that the ECSR has opened the way in this direction. 
Indeed, this is not merely about Greece or other countries in a similar situation; it is about 
European/universal values – about the future of the Union and Greater Europe. 
 

Preliminary observations 
1. As the European Committee of Social Rights (ECSR) is constantly stressing,“the 
economic crisis should not have as a consequence the reduction of the protection of the 
rights recognised by the Charter. Hence, governments are bound to take all necessary 
steps to ensure that [they] are effectively guaranteed at a period of time when 
beneficiaries need the protection most […]. Doing away with such guarantees would not 
only force employees to shoulder an excessively large share of the consequences of the 
crisis, but also accept pro-cyclical effects liable to make the crisis worse and to increase 
the burden on welfare systems”.  
2. The above core principles, which underlie the work of the ECSR, the body that is 
competent to interpret and monitor the application of the European Social Charter (ESC),1 
were recalled in seven decisions by which the ECSR found that several austerity measures 
taken in Greece violated the ESC 1961.2 Indeed, the dramatically deteriorating socio-

                                                
 Attorney at law, Member of the Greek National Commission for Human Rights (GNCHR). 
* This paper is part of a paper titled “Austerity measures v. Human Rights and EU foundational 
values”, which was attached to open letters of the European Network of National Human Rights 
Institutions (ENNHRI), dated 10 January 2014, to Mr. J.-M. Barroso, President of the European 
Commission, and Mr. M. Draghi, President of the European Central Bank, “On the upcoming Troika 
visit to Greece”, available at: http://nhri.ohchr.org/EN/Regional/Europe/Pages/Regional-Documents.aspx; 
and http://www.nchr.gr/index.php/en/2013-04-03-10-23-48/2013-04-03-10-41-02. A longer article on this 
subject, titled “Austerity measures in Greece and human rights: findings of international bodies, EU law 
and examples of Greek case-law”, was published in the Greek Review of Social Security Law (EDKA) 
2014, pp. 193-252 (in Greek). The views herein expressed do not necessarily reflect those of the GNCHR.  
1 See in particular R. BRILLAT, «La Charte sociale européenne et le contrôle de son application», in N. 
ALIPRANTIS (éd.), Les droits sociaux dans les instruments européens et internationaux, Bruylant 2008, 
pp. 43-58; J.-M. BELORGEY, «La Charte sociale du Conseil de l’Europe et son organe de régulation, le 
Comité européen des droits sociaux: esquisse d’un bilan», Rev.trim.dr.h., no 88/2011, pp. 787-806; J.-F. 
AKANDJI-KOMBÉ, «Charte sociale européenne», in J. ANDRIANTSIMBAZOVINA, et al. (dir.) Dictionnaire 
des Droits de l’Homme, Quadrige/PUF 2008, pp. 134-137. 
2 ΕCSR decisions on the merits of 23.05.2012, Complaints No. 65/2011, General Federation of Employees 
of the National Electric Power Corporation (GENOP-DEI) and Confederation of Greek Civil Servants’ 
Trade Unions (ADEDY) v. Greece; No. 66/2011, General Federation of Employees of the National 
Electric Power Corporation (GENOP-DEI) and Confederation of Greek Civil Servants’ Trade Unions 
(ADEDY) v. Greece; ECSR decisions on the merits of 07.12.2012, Complaints No. 76/2012, Federation of 
employed pensioners of Greece (IKA-ETAM) v. Greece; No. 77/2012, Panhellenic Federation of Public 
Service Pensioners (POPS) v. Greece; No. 78/2012, Pensioners’ Union of the Athens-Piraeus Electric 
Railways (I.S.A.P.) v. Greece No. 79/2012, Panhellenic Federation of pensioners of the Public 
Electricity Corporation (POS-DEI) v. Greece; No. 80/2012, Pensioners’ Union of the Agricultural 
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economic situation in Greece provides a typical example of how austerity measures may 
seriously undermine human rights, in particular social rights. Other treaty bodies having 
a quasi-judicial function, such as the ILO Committee on the Application of Conventions 
and Recommendations (CEACR), the ILO Committee on Freedom of Association (CFA) 
and the CoE Committee of Ministers in its capacity as a treaty body for the European 
Code of Social Security, have also found that austerity measures taken in Greece are 
violating the treaties the application of which they are monitoring.  
3. Let us recall that the measures condemned by the ECSR and other treaty bodies were 
imposed by “Memoranda of Understanding” (MoU) signed by the European Commission, 
acting on behalf of the Euro-area Member States, and the Hellenic Republic, as conditions 
for the disbursement of loan installments. The implementation of the MoU is monitored 
by the so-called “Troika” (representatives of the Ιnternational Monetary Fund (IMF), the 
European Commission and the European Central Bank (ECB)).  
4. The findings of treaty bodies are mostly converging. They are all stressing that the 
socio-economic and financial crisis does not exempt States from their duty to respect and 
effectively safeguard, in law and in practice, human rights, which set limits to state 
financial and social policies. At the same time, they are seriously questioning the overall 
effectiveness of austerity measures. Moreover, they often draw attention to the 
accountability of all the parties to the “mechanism of support” to the Greek economy for 
the observance of these limits. Indeed, all EU institutions are accountable for this 
situation along with Member States, under the EU Charter (see No. 20 below).  
5. In the issue paper “Safeguarding Human Rights in times of economic crisis”,3 the 
Council of Europe Human Rights Commissioner underlines that, since 2010, many 
governments have focused on emergency austerity policies, often side-stepping regular 
channels of participation and democratic checks and balances. Public budget cuts, 
regressive tax hikes, reduced labour protection and pension reforms have exacerbated the 
severe human consequences of the economic crisis, affecting the whole spectrum of human 
rights. However, “economic, social and cultural rights are not expendable in times of 
economic hardship, but essential to sustained and inclusive recovery”. The paper draws 
attention to the accountability of European and international institutions of economic 
governance, “which have assumed a central role in enforcing austerity”.  
6. In the only case concerning austerity measures in Greece that was until now brought 
before it,4 the European Court of Human Rights (ECtHR) recalled its well-established 
position that human rights set limits to state financial and social policies. However, the 
features of the particular case did not allow it to find a violation of the European 
Convention on Human Rights (ECHR). The Court of Justice of the EU (CJEU) has not up 
to now dealt with austerity measures in Greece. However, as most of the measures 
condemned by treaty bodies fall within the scope of EU law, we may deduce from its case 
law that at least some of these measures are very likely to conflict with EU law.  
7. In all the Greek cases the ECSR quotes a Recommendation by the Greek National 
Commission for Human Rights (GNCHR) “On the imperative need to reverse the sharp 
decline in civil liberties and social rights”.5 In this Recommendation, the GNCHR 
summarised striking features of the situation in Greece. It expressed its “deep concern” at 
“the dramatic deterioration of living standards”, “coupled with the dismantling of the 
Welfare State and the adoption of measures incompatible with social justice” which breach 
European and international human rights norms. Warning that there is “[no] future for 

                                                                                                                                    
Bank of Greece (ATE) v. Greece. On the first two decisions, see Chr. DELIYANNI-DIMITRAKOU, «La 
Charte sociale européenne et les mesures d'austérité grecques: à propos des décisions nos 65 et 66/ 
2012 du Comité européen des droits sociaux fondamentaux», Revue de droit du travail 2013, pp. 457-477. 
3 See the Commissioner’s website: www.commissioner.coe.int  
4 ECtHR I. Koufaki and ADEDY v. Greece, Nos. 57665/12 and 57657/12, 13 May 2013. 
5 Recommendation adopted unanimously by the GNCHR Plenary on 8 December 2011: 
http://www.nchr.gr/index.php/en/2013-04-03-10-23-48/2013-04-03-10-41-02. 
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the Union, if fundamental civil liberties and social rights are not guaranteed”, the 
GNCHR called for “a joint mobilization of all European forces, if it is to save the values on 
which the European civilization is founded”. In a recent follow-up Resolution, the GNCHR 
presented the decisions of the ECSR and reports of other treaty bodies and it reiterated 
and updated its recommendations.6 As EU “economic governance” measures of purely 
monetarist character, with spillover effects across Greater Europe, are multiplying, the 
call of the GNCHR is more urgent than ever. 
8.  The European Commission shares the above concerns. In particular, deploring that 
“social issues have so far not appeared explicitly in the implementation of the MIP 
[macroeconomic imbalances procedure]”, it underlines that “making such a link more 
explicit […] would ultimately help to identify policy measures to correct imbalances while 
minimizing their social consequences,” and proposes a social dimension for the EMU. 7 
9. We will firstly recall the principle of the more favourable human rights norm – a 
fundamental principle conditioning the application of human rights standards which is 
relevant to our subject; then we will indicatively mention features of the real situation in 
Greece that set the background to the ECSR decisions; finally, we will summarily examine 
whether the violations of the ESC found by the ECSR also constitute violations of EU law. 

 
A. The principle of the more favourable human rights norm 
10. A fundamental principle of international human rights law is that human rights 
norms constitute minimum standards, which may be surpassed by any other international 
or national norm. In other words, the rules which are more favourable to human rights 
prevail, whatever their source, the interpretative principles of lex posterior and lex 
specialis not applying to them. This fundamental principle derives from the very nature 
and dynamics of human rights and of the rules relating to them; indeed, from the dignity 
and worth of the human being, which is the basis and essence of all human rights.8 It is 
expressed in international and regional human rights treaties, including the ESC,9 and in 
Art. 53 of the EU Charter of Fundamental Rights (the EU Charter). The CJEU also 
applies this principle when elaborating and applying general principles as binding rules of 
EU primary law10 (see No. 20 below).  
11. The more favourable rule is obviously the one providing for the broader content or 
scope of the right or not allowing exceptions from it (see No. 36 below); and where all 
relevant norms allow exceptions, it is the one which sets out the stricter conditions for 
them. In this way, an important human rights acquis is safeguarded and strengthened.  
 
B. Features of the real situation in Greece 
12. An ΙLO High Level Mission that visited Greece in September 2011, whose findings 
are quoted by ILO bodies and the ECSR, estimated that “should unemployment increase 
to 1 million from the [then] 800.000, social security funds would lose €5 billion annually 
and the sustainability of the benefits provided by them would be called into question”.11 

                                                
6 “The NCHR Recommendation and decisions of international bodies on the conformity of austerity 
measures to international human rights standards”, see website in previous note. 
7 Communication from the Commission to the European Parliament and the Council. “Strengthening the 
social dimension of the EMU”. COM(2013) 690 final. 
8. See E. ROUCOUNAS, Engagements parallèles et contradictoires, Académie de Droit International, 
Recueil des cours, M. Nijhoff, vol. 206 (1987-VI), pp. 197-221.  
9. See e.g. ECHR, Art. 53; ESC 1961, Art. 32; ESC (revised), Art. H; International Covenant on Civil and 
Political Rights (CCPR), Art. 5; International Covenant on Economic, Social and Cultural Rights 
(CESCR), Art. 5; International Convention on the Rights of the Child (CRC), Art. 41; International 
Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), Art. 23; ILO 
Constitution, Art. 19(8). 
10. See e.g. ECJ Cases C-50/96 Schröder [2000] ECR Ι-774; C-81/05, Cordero Alonso [2006] ECR I-7569; 
C-540/03 Parliament v. Council [2006] ECR I-5769. 
11 ΙLO, Report on the High Level Mission to Greece (Athens, 19-23 September 2011):  http://www.ilo.org. 
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The ECSR also recalled in all Greek cases that “the increasing level of unemployment is 
presenting a challenge to social security and social assistance systems, as the number of 
beneficiaries increases, while tax and social contribution revenues decline.” 
13. Meanwhile, unemployment in Greece is soaring. According to the latest data of the 
Hellenic Statistical Authority (ELSTAT), in June 2014 (which is a period of seasonal 
employment), the unemployed were 1.303.884 and the unemployment rate was 27% (men: 
23.8%, women 31.1%, 15-24 age group: 51.5%).12 Long-term unemployment (over 12 
months) was 71.4% of total unemployment in the first quarter of 2014.13 The 
unemployment allowance, which a mere 9% of the registered unemployed receive for a 
maximum of twelve months in principle, is EUR 360 per month, plus EUR 36 for each 
dependent family member.14  
14. This allowance is well below the poverty threshold, which, as the ECSR indicated, is 
about EUR 580 for Greece; at the same time, the ECSR deplored that there is no concept 
of a “subsistence wage” in Greece and warned of “a large scale pauperisation of a 
significant segment of the population” (see Nos. 30 and 34 below) – problems also 
underlined by the ILO CEACR and the CoE Committee of Ministers (see No. 19 below).  
15. Recent research revealed that, in 2013, 44,3% of the population were below the 
poverty threshold; 1 in 7 persons were below the ‘extreme’ poverty threshold (compared to 
1 in 9 in 2012 and 1 in 45 in 2009), mainly due to “the steep rise in joblessness, combined 
with the dramatic gaps in coverage left by a patchy and inadequate social safety net. This 
is Greece’s New Social Question”, a dramatic feature of which is “the massive phenomenon 
of jobless couples with children, lacking unemployment benefits or other income support”. 
“A sharp shift in policy is called for: a comprehensive upgrading of income support and 
social services to prevent the economic crisis from mutating into a social catastrophe”.15  
16. Τhe ILO Mission (as invoked in ECSR decisions on Complaints Nos 76-80/2012, No. 2 
above) deplored the lack of any social impact assessment of the austerity measures. When 
it met the Mission, the Greek Government admitted that “it did not have an opportunity, 
in meetings with the Troika, to discuss the impact of social security reforms on the spread 
of poverty, particularly for persons of small means, and the social security benefits to 
withstand any such trend [nor] the impact that policies in the area of taxation, wages and 
employment would have on the sustainability of the social security system”. Also, the 
Mission “was struck by reports that in discussions with the Troika employment objectives 
rarely figure”.  
17. When they met the Mission, the European Commission’s representatives expressed 
“serious doubts about the sustainability of the situation”, while the IMF representatives 
“were very concerned about high and rising unemployment, not least as Greek social 
safety nets were weak […] only a few of the unemployed received adequate unemployment 
benefits” (see Nos. 13-14 above). No meeting of the Mission with the ECB is reported.  
18. By not responding to questions asked by the ECSR regarding the reasons given for 
austerity measures which were detrimental to young persons; the necessity of such 
measures; the results obtained by their implementation; and the existence of social 
assistance for those who find themselves in a situation of need as a result of these 
measures (see No. 31 below), the Government reaffirmed the lack of a social impact 
assessment of the austerity measures.  
19. This omission has not been subsequently remedied, as the ILO CEACR and the CoE 
Committee of Ministers deplored. Both bodies stressed the urgent necessity for such an 
assessment, to be made in cooperation with the social partners, and for this matter to be 
“put on the agenda of future meetings with the parties to the international support 

                                                
12 ELSTAT Press release September 11 for June 2015: http://www.statistics.gr .  
13 http://www.statistics.gr. 
14 According to the Manpower Employment Organisation (OAED) which pays it: http://www.oaed.gr.  
15 Athens University of Economics and Business, Policy Analysis Research Unit (PARU), Newsletter 
5/2013, “Poverty in Greece: trends in 2013”: http://www.paru.gr. 
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mechanism”, with the aim of “determining the most rapid scenarios for undoing certain 
austerity measures and returning disproportionately cut benefits to the socially 
acceptable level which at least prevents the ‘programmed’ impoverishment of the 
beneficiaries”.16 

  
C. Are the measures condemned by the ECSR compatible with EU law? 
20. The social rights enshrined in the ESC, which, as the ECSR found, were violated by 
Greece, are also guaranteed by EU law, in particular primary law (the Treaties, the EU 
Charter and the general principles of EU law), as also expressed in EU Directives. Several 
general principles were formulated by the CJEU, before the entry into force of the EU 
Charter, as primary EU law norms.17 Most of them were incorporated into the EU 
Charter, while the CJEU is also empowered under the new TEU (Arts. 6(3), 19(1)) to 
formulate new ones. The EU Charter and the general principles are binding on all EU 
institution, bodies, offices and agencies, as well as on Member States whenever they act 
within the scope of EU law, according to Art. 51(1) of the EU Charter, as interpreted by 
well established CJEU case law.18 It is therefore obvious that the Greek cases raise issues 
of compatibility of austerity measures with EU law, as well as issues of accountability of 
all the parties involved in the “mechanism of support” to the Greek economy.19 
 
a) Discrimination on grounds of age in employment and social security: EU law 
21. Most measures condemned by the ECSR fall within the scope of the ΕU general 
principle of non-discrimination on grounds of age, which has vertical and horizontal effect. 
This pre-existing principle is enshrined in Art. 21 of the EU Charter, which prohibits all 
discrimination on grounds, inter alia, of age, and is given specific expression in Directive 
2000/78/EC,20 which sets out minimum standards for the public and private sectors 
regarding employment and occupation (Arts. 3, 8 of the Directive).21 Directive 2000/78 – to 
be also read in light of the right to work enshrined in Art. 15(1) of the EU Charter)22 – 
must be given a broad, teleological interpretation which ensures effective protection 
against discrimination on any of the grounds that it covers.23 This Directive prohibits 
(direct and indirect) discrimination in “employment and working conditions, including 
dismissals and pay” (Arts. 2(2), 3 (1)(c)). ‘Pay’ includes severance allowances and 
occupational social security benefits (e.g. pensions, sickness benefits), according to Art. 
157 TFEU (ex 141 TEC), which also applies to the grounds covered by this Directive.24  

                                                
16 CEACR Report ILC 102nd Session (2013); ILC 103rd Session: C. 102, Greece; Committee of Ministers 
Resolution CM/ResCSS(2013)21 (period from 1 July 2011 to 30 June 2013). 
17 See V. SKOURIS, «Quelques réflexions sur l'évolution de la jurisprudence de la Cour de justice des 
Communautés européennes afférente à la protection des droits fondamentaux», in Problèmes 
d’interprétation; à la mémoire de C. N. Kakouris, A. N. Sakkoulas/Bruylant 2004, pp. 361-376. 
18 CJEU C-617/10 Åkerberg Fransson, EU:C:2013:105 C-92-93/09 Schecke [2010] ECR I-11063; C-236/09 
Test-Achats [2011] ECR I-773; C-402/05P, 415/05P Kadi [2008] ECR] I- 6351. 
19 For a wider analysis of such issues, in connection with the Greek situation and the Greek cases, see P. 
STANGOS, «Les Rapports entre la Charte Sociale Européenne et le droit de l’Union Européenne: le rôle 
singulier du Comité Européen des Droits Sociaux et de sa jurisprudence», Cahiers de droit européen 
2013, No. 2, pp.319-393. 
20 Directive 2000/78/EC (equal treatment in employment and occupation) OJ L 303/16, 02.12.2000.  
21 CJEU C-555/07 Kücükdeveci [2010] ECR I-365; C-297-298/10 Hennigs [2011] ECR I-7965; C-447/09 
Prigge [2011] I-8003; C-144/04 Mangold [2005] ECR I-9981. 
22 CJEU C-141/11 Hӧrnfeld [2012]: 421; C-159-160/10 Fuchs [2011] ECR I-6919; C-499/08 
Ingeniørforeningen [2010] ECR I-9343. 
23 CJEU C-303/06 Coleman [2008] I-5603; C-54/07 Feryn [2008] I-183. 
24 CJEU C-67/06 Maruko [2008] ECR I-1757; C-147/08 Römer [2011] ECR I-3591; C-124/11 Dittrich  
ΕU:C:2012:771. A social security scheme is “occupational” if it grants benefits by reason of the 
beneficiaries’ (existing or past) employment relationship. Directive 2000/78 only applies to such schemes 
(Preamble, Rec. 13).  
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22. According to Art. 6(1) of Directive 2000/78, “Member States may provide that 
differences of treatment on grounds of age shall not constitute [direct] discrimination, if 
they are objectively justified by a legitimate aim, including legitimate employment policy, 
labour market and vocational training objectives, and the means of achieving that aim are 
appropriate and necessary”; i.e. they are suitable and do not go beyond what is necessary 
for attaining their aim or the detriment that they cause is effectively offset (e.g. by 
prolonging employment or ensuring a replacement income).25 Moreover, the means must 
“genuinely reflect a concern to attain the aim in a consistent and systematic manner”26.  
23. Allowing justifications is a mere option for Member States; as this option constitutes 
an exception to a fundamental right, it must be given a strict and narrow interpretation.27 
No justification is admitted where age is “the sole criterion” of differentiation.28 It is for 
the State concerned to establish, “to a high standard of proof”, the legitimacy of the 
justification.29 “Mere generalisations” do not suffice,30 while “budgetary considerations” 
cannot justify discrimination.31 Nor can the need to protect “EU financial interests” be 
relied on to justify an adverse effect on a fundamental right.32 The same test serves to 
identify indirect discrimination on any ground; this is why the CJEU makes cross-
references in such cases. Moreover, there can be no justification for direct discrimination 
in “pay”, in the above (No. 11) sense, as no derogation from Art. 157 TFEU is allowed.33 
24. The above also apply to different treatment imposed by the MoU, since both Member 
States and EU institutions, bodies, offices and agencies are bound by the general 
principles and the EU Charter (see No. 20 above).  
25. As the ECSR applies the same test as the CJEU, the lack of justification and of social 
impact assessment which the ECSR has ascertained, as well as the overall ineffectiveness 
of austerity measures, as deplored by the ECSR and other treaty bodies (see Nos. 16-19 
above), must also be taken into account when compliance with EU law is assessed.  
 
b) The ECSR decisions 
i) Termination of the employment contract without notice and severance allowance 
 

26. By its first decision on austerity measures in Greece,34 the ECSR found that a 
provision making the first year of employment on a contract of indefinite duration a 
probationary period, during which termination without notice and severance allowance is 
allowed, violates Art. 4(4) of ESC 1961 (“right to a reasonable period of notice”). 
27. This measure affects the conditions of dismissal of a category of workers most of 
whom are very likely to be young. It thus establishes a difference in treatment indirectly 
linked to age, which constitutes indirect discrimination on grounds of age, unless it is 
“objectively justified by a legitimate aim and the means of achieving that aim are 
appropriate and necessary” (Directive 2000/78 Art. 2(b)(i)). 
28. In the ECSR case, the Government invoked “the trial nature” of the working period 
concerned and “the unstable nature of Greek enterprises’ activities due to the economic 
crisis”. The ECSR replied: “the only acceptable justification for immediate dismissal is 
serious misconduct”. The Government’s arguments seem also inadequate under EU law; 

                                                
25 CJEU C-476/11 HK Danmark [2013]: 590; Hӧrnfeld, op. cit.; Fuchs, op.cit.; C-411/05 Palacios de la 
Villa [2007] ECR I-8531. 
26 CJEU HK Danmark, op. cit; Fuchs, op.cit. 
27 CJEU C-388/07 Age Concern [2009] ECR I-1569; Prigge, op. cit.   
28 CJEU Mangold; Hennigs, op.cit. 
29 CJEU Fuchs, op. cit.; C-388/07 Age Concern [2009] ECR I-1569. 
30 CJEU Age Concern, op. cit.; C-167/97 Seymour-Smith [1999] ECR I-623; C-77/02 Steinicke [2003] ECR 
I-9044. 
31 CJEU C-393/10 O’Brien [2012]: 110; , op. cit.; C-486/08 Zentralbetriebsrat [2010] ECR I-3527. 
32 CJEU C-579/12 RX-II, Strack, EU:C:2013:570. 
33 Well-established CJEU case law since Case C-262/88 Barber [1990] ECR I-1889. 
34 ECSR Complaint No. 65/2011, op. cit. 
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this is the more so as they constitute “mere generalisations” (they do not specify the aim, 
the appropriateness and the necessity of the measure) (see Nos. 18, 23, 25 above).  
29. According to the ECSR and the CJEU, the notice and the allowance are aimed at 
assisting workers in finding new employment.35 The workers concerned are hard hit by 
the measure, as it totally deprives them of their income. Moreover, the measure affects 
their right to work; this is the more so as their employment prospects are increasingly 
gloomy (Nos. 13-15 above). The inadequacy of the justification is corroborated by the 
admitted lack of impact assessment and the ineffectiveness of austerity measures 
deplored by treaty bodies. This measure is thus likely to conflict with Directive 2000/78 
and Arts. 21 and 30 EU Charter (“protection in the event of unjustified dismissal”). 
 
ii) “Sub-minima” for young workers – limitation of their social security coverage 
 

30. The second ECSR decision regarding Greece36 concerned a provision reducing the 
minimum wage for workers below 25 years old to 68 % of the national minimum wage 
(“sub-minima”). The Government justified it as an incentive to employ young workers, 
aimed at combating their acute unemployment while ensuring a decent living. Relying on 
EUROSTAT data, the ECSR found that this wage is below the poverty level (€ 580 for 
Greece), in breach of ESC 1961 Art. 4(1) (“right to a fair remuneration sufficient for a 
decent standard of living”), while there is no concept of a “subsistence wage” in Greece. It 
noted that this lower wage might be justified if the State showed that it is furthering a 
legitimate aim of employment policy (to integrate young workers in the labour market). It 
considered, however, that the extent of the reduction and the way in which it applies to all 
workers below 25 are disproportionate, even in the particular economic circumstances, 
and concluded that this provision also violates ESC 1961 Art. 4(1), in light of the non-
discrimination clause of the Preamble to ESC 1961 (discrimination on grounds of age).  
31. The same ECSR decision also concerned a provision confining the social security 
coverage of workers aged 15 to 18, who are employed on “special apprenticeship contracts” 
of up to one year, to sickness benefits in kind (excluding financial sickness benefits) and to 
occupational accident coverage at a rate of 1%. Noting that this provision established a 
distinct category of workers within the social security system, the ECSR requested 
information on: i) the reasons for these restrictions, their necessity and their results, and 
ii) the existence of social assistance measures for those who find themselves in need due to 
these restrictions. The Government gave no reply. Consequently, the ECSR found a 
violation of Art. 12(3) of ESC 1961 (“right to social security”). 
32. The above measures fall within the scope of the EU principle of non-discrimination on 
grounds of age, which precludes the determination of the level of pay (including 
occupational social security benefits, No. 21 above) by reference to the worker’s age. They 
are thus likely to constitute direct discrimination on grounds of age under EU law as well, 
since age is the sole criterion of pay differentiation37 (see No. 23 above). Furthermore, a 
decent standard of living is also an EU norm – an expression of human dignity, which is a 
fundamental principle and right38 and an EU foundational value: Arts. 2, 3(1) and (3) 
TEU, Arts. 1 (“human dignity”) and 31(1) EU Charter (“right of every worker to working 
conditions which respect his or her health, safety and dignity”). Moreover, Art. 151 TFEU 
(ex 136 TEC) refers to ESC 1961, while the CJEU recalls that this reference includes Art. 
4(1) ESC 1961, which guarantees the “right to a fair remuneration sufficient for a decent 
standard of living”.39 It is the latter ESC 1961 provision that is violated by the “sub-
minima” for young workers, as the ECSR found. 

                                                
35 ECSR Complaint No. 65/2011, op. cit.; CJEU Ingeniørforeningen, op. cit. 
36 ECSR Complaint No. 66/2011, op. cit. 
37 CJEU Mangold, op. cit.; Hennigs, op. cit. 
38 C-377/98 The Netherlands v Parliament, Council and Commission [2001] ECR I-7079; C-179/11 
CIMADE, EU:C:2012:378.  
39 C-395-396/08 Bruno & Pettini [2010] ECR I-5119; C-268/06 Impact [2008] ECR I-2483.  
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iii) Reduction or suppression of retirement benefits on grounds of age 
 

33. By five further decisions40 the ECSR found that reductions or suppression of 
retirement benefits, “due to their cumulative effect” and “the procedures adopted to put 
them into place” (no impact assessment; no observance of the proportionality principle) 
violate ESC 1961 Art. 12(3). Some of these measures are related to age (they disadvantage 
beneficiaries below 55 or 60 years of age). The Government argued that they aim to 
enhance economy competitiveness and labour market operation, and are required by the 
MoU, while exceptions are provided for vulnerable groups.  
34. The ECSR deplored that “even taking into account the particular context in Greece 
created by the economic crisis and the fact that the Government was required to take 
urgent decisions […], [it[  has not conducted the minimum level of research and analysis 
into the effects of so far-reaching measures that is necessary to assess in a meaningful 
manner their full impact on vulnerable groups”. Thus, “it has not been discovered whether 
other measures could have been put in place, which may have limited the cumulative 
effects of the contested restrictions upon pensioners”, while “the adopted measures risk 
bringing about a large scale pauperisation of a significant segment of the population”.  
35. The above measures fall within the scope of the EU non-discrimination principle and 
they are likely to constitute direct discrimination on grounds of age, regarding 
occupational social security benefits, since the sole criterion of differentiation is age (see 
No. 23 above). In any event, a decent standard of living is also a fundamental right under 
EU law (see No. 32 above), while persons below 55 years of age are likely to have more 
financial needs than older persons, due to heavier family burdens.41 Indirect gender 
discrimination prohibited by Art. 23 of the EU Charter and Directive 2006/54/EC (equal 
opportunities and treatment of men and women in employment and occupation (recast))42 
is also likely, as most pensioners below 55 years old are mothers of minor children who 
were entitled in the past to an earlier pension, after a shorter period of service, as the ILO 
Mission noted.43 Further, the fundamental “right of the elderly to lead a life of dignity and 
independence and to participate in social and cultural life” (Art. 25 EU Charter), an 
expression of the fundamental right and EU foundational value of “human dignity” (Art. 1 
of the EU Charter, Art. 2 TEU) is an ultimate barrier to austerity.  
 
b) No paid annual leave for young workers  
36. By its second decision on austerity measures,44 the ECSR also dealt with “special 
apprenticeship contracts” for young persons aged 15-18, who were not entitled to paid 
annual leave, and found a breach of ESC 1961 Art. 7(7), which requires at least three 
weeks paid leave. This issue falls within the scope of a fundamental principle of EU social 
law that allows no derogations and has vertical and horizontal effect. This principle, 
which is enshrined in Art. 31(2) EU Charter (“fair and just working conditions”) and 
referred to in Directive 2003/88/EC45, grants all workers a right to at least four weeks paid 
annual leave46 (one week more than the ESC 1961 minimum). The provisions condemned 
by the ECSR thus violate that (broader) principle, which prevails (see Nos 10-11 above).  
 

Concluding remarks 
37. The ECSR applied in the Greek cases its well-established approach to the ESC as a 
“living instrument, whose purpose is to protect rights not merely theoretically but also in 
fact”, and it consequently interpreted the ESC provisions which are relevant to the Greek 

                                                
40 Decisions on Complaints Nos. 76/2012, 77/2012, 78/2012, 79/2012 and 80/2012, op. cit.   
41 CJEU Hennigs, op. cit. 
42 OJ L 204/23, 23.7.2006. 
43 ILO, Report on the High Level Mission to Greece, op. cit. 
44 ECSR Complaint No. 66/2011, op. cit. 
45 Directive 2003/88/EC (working time) OJ L 299/9, 4.11.2003. 
46 CJEU C-173/99 BECTU [2001] ECR I-4881; Strack, op. cit.; C-78/11 ANGED  EU:C:2012:372.  
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cases “in the light of current conditions”, as it always does.47 As they indicate precise 
violations of fundamental rights, which are also guaranteed by other binding European 
and international instruments, the ECSR decisions should be taken into account, in all 
their elements, for the assessment of the compatibility of austerity measures with other 
European and international human rights norms as well, whether this assessment is 
made by national or international/European bodies. 
38. Austerity measures have contributed in Greece to a massive loss of employment in 
the private and public sectors and unprecedented labour law deregulation leading to 
increase in atypical, insecure, low-paid and non-insured employment. This situation, 
coupled with drastic social budget, wage and pension cuts and rising direct and indirect 
taxes and other charges, has led to a “large scale pauperisation of significant segments of 
the population”, as the ECSR and other treaty bodies deplore. Women and the young are 
greatly and increasingly affected. Furthermore, the ECSR has found that no social impact 
assessment of the austerity measures has been made, something that other treaty bodies 
and the European Commission also deplore (see Nos. 16-19, 34 above). 
39. As ENNHRI underlined in its open letters to Mr. J.- M. Barroso and Mr. M. Draghi,48 
also invoking the ECSR findings, “several [MoU] requirements have been and are being 
fulfilled at the expense of the full enjoyment of human rights by the people of Greece, 
including civil and political rights and economic, social and cultural rights.” Therefore, 
ENNHRI called for “new methods and measures for the EU and the Troika to ensure that 
their proposed policy changes in a given country do not arbitrarily affect certain segments 
of the society – especially vulnerable groups – disproportionately or lead to effective 
infringements of the enjoyment of essential human rights”. “Only by connecting macro-
economic decision-making processes and human rights can we decelerate, perhaps even 
invert, the transformation of the financial crisis into a humanitarian crisis.” 
40. ENNHRI recalled that the EU Member States are bound by human rights obligations 
and that the EU has oriented all its policies on human rights in the EU Treaty and the 
EU Charter, which is binding on Member States and all EU bodies (see No. 20 above). It 
consequently called on the European Commission and the ECB to carry out a systematic 
ex ante human rights impact assessment of all austerity measures recommended; to make 
sure they do not lead to human rights violations; and to integrate human rights 
institutions and experts in the process of macro-economic decision-making.  
41. We have examined in this paper the measures condemned by the ECSR in light of EU 
law, as interpreted and applied by the CJEU, and we have expressed the opinion that 
most of these measures are very likely to also constitute violations of EU law.  
42. Indeed, it is the future of the EU and Greater Europe that is at stake. As the GNCHR 
recalled in its 2011 Recommendation, the CJEU has held that the EU “is not merely an 
economic union, but is at the same time intended, by common action, to ensure social 
progress and seek constant improvement of the living and working conditions of the 
peoples of Europe, as is emphasized in the Preamble to the Treaty”.49 The GNCHR also 
recalled that “the EU Charter, which is binding on both the EU and its Member States, 
guarantees indivisible civil liberties and social rights and proclaims that the EU ‘places 
the individual at the heart of its activities’’”.50 We expect that the EU Charter will be 
interpreted and applied in that vein, as a “living instrument”, in light of the fundamental 
EU values and objectives. As the EU values are pan-European, indeed universal, the 
ECSR has opened the way. 

                                                
47 ECSR International Commission of Jurists v. Portugal, Complaint No. 1/1998, decision on the merits 
of 09.09.1999, §32; Marangopoulos Foundation for Human Rights (MFHR) Complaint No. 30/2005, 
decision on the merits of 06.12.2006, §194. 
48 See note ** above. 
49 CJEU Cases C-50/96 Schröder [2000] ECR Ι-774; C-270/97 Sievers [2000] ECR I-933. The passage 
quoted in these judgments remains in the EU and TFEU Preambles.  
50 Regarding the GNCHR Recommendation, see No. 7 above. 


